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SOUTHWICK, PJ., FOR THE COURT:

1. Christopher Lee Bryant was convicted of burglary, forcible sexua intercourse, and sexud beattery

by acircuit court jury. On apped, Bryant argues that the lower court erred in denying the suppression of

! This opinion is subgtituted for that originaly issued. The rehearing motion is denied.



his confesson, that the verdict was contrary to the overwheming weight of the evidence, and that the State
faled to prove the forcible sexud intercourse charge beyond a reasonable doubt. We do not agree with
these assertions and affirm.

STATEMENT OF FACTS
12. On the evening of February 4, 2000, the victim L.B. completed her work-out a the YMCA in
Hattiesburg. Asshedrove home, shenoticed in her rear-view mirror avehicle with unusua headlights, one
bright and one dim, speeding past other motorists. When the vehicle got directly behind her, L.B. dowed
soit could pass. Thevehiclesmilarly dowed. L.B. pulled off into afamiliar neighborhood. Thetruck, later
identified as Bryant's, did not follow.
13. L.B. went home, ate, and began abath. While bathing, L.B. heard the front door of her mobile
home being kicked in. Bryant entered. He choked her and held her head under water. Bryant then raped
L.B., blindfolded her, and forced her to perform ora sex on him. Bryant repeatedly threatened to kill L.B.
if shelooked at him. Bryant then put L.B. into a closet and left.
14. L.B. hastily dressed and went to a neighbor's house for safety. Her neighbor caled police and the
two waited for assstance. L.B. wastaken to the emergency room and an examination for evidence of rape
was conducted. L.B. gave police a physica description of her assailant.
5. Bryant was subsequently arrested and confessed to the crimes. At trid, L.B. identified Bryant as
her attacker, recdling that he had spoken to her once before as she unloaded groceriesin her apartment
complex. Bryant was convicted after athreeday trial, and sentenced to atotal of one-hundred yearsbased
on his status as an habitua offender.

DISCUSSION

A. Confession



T6. Bryant contends that the confession that he gave to authorities was improperly alowed into
evidence during trid. Bryant submits that despite invoking his right to counsd, police denied him the
opportunity to spesk with his atorney. Bryant further argues that the waiver and confessions which
followed were not voluntary and that the State failed to meet its burden in proving Bryant's voluntariness
when it failed to produce one of the investigators as awitness.

q7. When authorities arrived at Bryant's resdence, they were operating under a valid arrest warrant
for an unrelated traffic violation. Bryant's mother allowed police into the house and escorted them to
Bryant's bedroom. Bryant was placed under arrest and handcuffed. Policeinformed himthaet hewasaso
a suspect in the sexud assault case. Bryant was then read an explanation of his congtitutiona rights. Police
obtained consent to search both Bryant's bedroom and hisvehicle, yielding evidence of the clothesand the
unusua headlights described by L.B.

118. As Bryant was escorted to an officer's car to be taken to the police station, Bryant asked his
mother to contact Tracy Klein, hisattorney. Investigators heard this exchange. Detective Rusty Keyestold
Bryant's mother to have Klein contact him at the station. Bryant's mother caled Klein, who informed her
that he would not represent Bryant on these charges. Klein said that, asacourtesy to the family, hewould
contact Keyesto find out "what they had on him." The parties dispute the number and sequence of phone
conversations between Klein and Keyes, but it is clear that a some point Klein informed Keyes that he
declined representing Bryant, and that Keyes informed Klen that Bryant had "given it up," which was
explained to mean that he had confessed.

T9. Bryant had been taken to the police station and secured in aroom for severd minuteswhile Keyes
participated in a detectives meeting. Keyesthen spoke with Klein before entering the room where Bryant

was detained. Keyes testified that he told Bryant that attorney Klein would not represent him. Bryant



responded, "Wdll, thereare somethings| need to tell you, that I'm responsiblefor those two rapes of those
girls"" Keyes again recited the gppropriate warnings, and Bryant confessed to the crimes.
910.  Bryant has aconditutiond right to counsd!:

If the individual states that he wants an atorney, the interrogation must cease until an

attorney is present. At that time, theindividua must have an opportunity to confer with the

attorney and to have him present during any subsequent questioning. If the individud

cannot obtain an attorney and he indicates that he wants one before speaking to police,

they must respect his decision to remain slent.
Mirandav. Arizona, 384 U.S. 436, 474 (1966). The circumstances surrounding Bryant'sconfessonraise
severd important questions, which we address separately.

(2) Did Bryant successfully invoke hisright to counsel ?
f11. The evidence suggests that Bryant did not directly inform the police that he was asserting his
congtitutiond right to counsdl. Rather, he directed his mother to contact his attorney, Tracy Klein. An
"assertion’ means some kind of positive statement or other action that informs areasonable person of the
defendant's 'desire to ded with the police only through counsd.™ Genry v. Sate, 735 So. 2d 186, 196
(Miss. 1999) (citing Michigan v. Jackson, 475 U.S. 625 (1986)). Here, Detective Keyes admitted
overhearing Bryant's directive; indeed, Keyestold Bryant's mother to have Klein contact him at the police
dation. Wefind that areasonable personwould understand Bryant'sintent to ded with police only through
counsd. Wethereforefind that Bryant successfully invoked hisright to counsel. Oncethisright isinvoked,
any interrogation "must cease until an attorney is present.” Minnick v. Mississippi, 498 U.S. 146, 150
(1990).

(2) Was Bryant being interrogated when he supplied his confession?

f12.  Part of the necessary review iswhether Bryant made astatement whilein custody and while being

interrogated. Hunt, 687 So. 2d a 1159 (citing Miranda, 384 U.S. at 477-78). Bryant was in police



custody from the time of hisarrest in his bedroom. He was advised of hisrights. The critica time under
review begins at the point of Bryant's satement to his mother as he was leaving his residence and ending
at the point at the police station when he confessed. Therecord contains no evidence of police questioning
during that interva. Bryant himsdlf testified during the suppression hearing that he was transported to the
police station and placed inasmall interview room donefor twenty to thirty minutes, then moved to another
room with Officer Timothy Jackson for another fifteen or twenty minutes. The two engaged in
conversation primarily about Bryant's father. Bryant was then returned to the smal room where Keyes
informed him that Klein had declined to represent him. Bryant admitted that he was informed of Klein's
withdrawd prior to supplying his confesson.

113. ™Interrogation, as conceptuaized in the Miranda opinion, must reflect ameasure of compulsion
above and beyond that inherent in custody itsdf." Rhode Island v. Innis, 446 U.S. 291, 300 (1980).
Therefore, theMiranda protections extend to "express questioning or itsfunctiona equivadent.” 1d. at 300-
01. The test does not examine the subjective intent of the police; rather, it asksif the officer should "have
known hisactions or satementswere reasonably likely to dicit an incriminating response.” Show v. State,
800 So. 2d 472, 497 (Miss. 2001). Here, a lower court could properly find that Keyes statement to
Bryant regarding his attorney'swithdrawa did not riseto theleve of the equivaent of express questioning.
The conduct of the Hattiesburg police did not congtitute interrogation of Bryant at the time of his offered
confesson.

(3) Did Bryant knowingly, intelligently, and voluntarily waive his rights?

714. Once an accused has asserted his right to ded with police through counsd, he "is not subject to
further interrogation by the authorities until counsal has been made available to him, unless the accused

himsdf initiatesfurther communication, exchanges, or conversationswith thepolice.” Edwardsv. Arizona,



451 U.S. 477,484-85(1981). Interrogation may resumeafter invocation of theright only if two conditions
have been stified: (a) the accused initiates discussions; and (b) the accused knowingly and intelligently
walveshisrights previoudy asserted. Duplantisv. State, 644 So. 2d 1235, 1242-43 (Miss. 1994). Here
agan, the question digtillsto whether informing an accused of the status of hisrequested counsel congtitutes
interrogation. It was not. Bryant's statement that he wanted to talk at that point was at his own initiative.
Bryant then executed an express waiver of rights. Bryant's confession was voluntary.

(4) Was Bryant denied the opportunity to meet with counsel ?
115.  Bryant suggests that Keyes statement that Klein had withdrawn ashiscounsd isanaogousto the
factud dtuationin Escobedo v. lllinais, 378 U.S. 478 (1964). There, counsel and accused attempted to
establishcontact during policeinterrogation but were blocked by law enforcement. Wefind no apt smilarity
withEscobedo. Klein did not represent Bryant at any point. Klein himsdf admitted that his phone call to
the police station was nothing more than a courtesy offered to Bryant's family. Because Klein was not
Bryant's atorney, police did not impair Bryant'sright to counse by failing to fecilitate contact between the
two.

(5) Was Bryant's confession involuntary due to the influence of narcotics?
116. Bryant further assertsthat his confesson wasinvoluntary due to the influence of narcatics. Bryant
testified at the suppression hearing that he took some LSD laced with heroin and also smoked some
marihuana hours before he was taken into custody. He submitsthat histestimony of drug usagein addition
to his mother's corroborating his drug habit are sufficient to support a clam of the involuntariness of his
confesson.
117.  Voluntarinessrequiresafinding that under thetotality of the circumstances, the accused's tatement

was the result of his "free and rationd choice” Porter v. State, 616 So.2d 899, 907-08 (Miss.1993)



(ating United Statesv. Rogers, 906 F.2d 189, 190 (5th Cir.1990)). Detective Keyes, aformer narcotics
officer, testified at both the suppression hearing and at trid that Bryant did not gppear to be under the
influence of drugs or dcohol. The court deemed Bryant's confession to be voluntary, afact-finding thet is
supported by the evidence.

(6) Did the State fail to meet its burden in proving the voluntariness of Bryant's confession?
118.  Findly, Bryant argues that the State had to present testimony from Detective Scott Lindsey, one
of the officers present when Bryant was placed into custody. Bryant relies on older Mississippi case law
for the propogition that the State must offer dl officerswho were present when the accused was questioned
and when the confession was Signed, or give an adequate reason for the absence of any such witness. E.g.,
Leev. State, 112 So. 2d 254, 256 (Miss. 1959). After theMiranda v. Arizona approach beganin 1966,
such older case law waslargely displaced. A prima facie case of voluntariness is made from testimony
by an officer or others with knowledge of the facts, that the confesson was "made without threats,
coercion, or offer of reward.” Greenlee, 725 So. 2d at 826 (quoting Chasev. State, 645 So. 2d 829, 838
(Miss. 1994)). Detective Keyes testified extengvely regarding the voluntariness of Bryant's confession.
Bryant did not assert that he was threatened or induced by promisesto confess, so dl thewitnessesto the
confession did not need to be presented. Agee v. State, 185 So0.2d 671, 673 (Miss.1966), as modified
by Thorson v. State, 653 So.2d 876, 888 (Miss. 1994).
119. Bryant's confesson was admissible.

B. Weight of the evidence
920. Bryant dso dlegesthat the jury verdict is againg the overwheming weight of the evidence. We
do not set aside a verdict and order a new tria unlessto dlow the verdict to stand would congtitute an

"unconscionableinjudtice” Groseclose v. State, 440 So. 2d 297, 300 (Miss. 1983). Bryant argues that



the absence of investigation of other suspects, dleged discrepanciesin the victim'sidentification testimony,
the lack of physical evidencein the case, and the vagueness of Bryant's confesson cumulatively amount to
reasonable doubt.

921.  Bryant first submitsthat authorities were obligated to devel op other potentia suspects. We do not
find an obligation on the State to present proof of the breadth of itsinvestigation. It is necessary but dso
aufficient that the State present proof that the defendant committed the crime.

922.  Bryant next contends that L.B.'s identification of Bryant wasincond stent and unpersuasive. Such
guestions concern the credibility and weight of the evidence, the evauation of whichiswithin the province
of the jury. White v. State, 722 So. 2d 1242, 1246 (Miss. 1998).

123.  Bryant submits that the prosecution's lack of physical or scientific evidence congtituted afallureto
connect him with the crime. There was physicd evidence admitted, however, specificaly Bryant's clothing
obtained after his consent to the police search which matched L.B.'s physical description of her assailant.
Additionally, L.B. identified Bryant as her attacker. Bryant also confessed, and the confession was
admissible and admitted.

924.  Bryant dso submitsthat hisconfessionfailed to acknowledgein"expressterms’ thecrimescharged.
He rdieson Dedeaux v. State, 519 So. 2d 886, 889 (Miss. 1988). However, the next sentence of the
Dedeaux opinion isthat "generaly spesking, dl voluntary statements or confessons of the defendant are
admissible when offered by the State for what weight they may haveinthe case™ 1d. That applies here.
125.  Bryant argues that because his statement refersto twice raping L.B. rather than raping her once,
thenforcing her to perform ora sex on him, that this did not congtitute an express acknowledgment of the
charge of sexud battery. However, Bryant's conviction did not rest on his statement done. The jury had

other weighty evidence to hold down its verdict.



126. We "accept astrue the evidence which supports the verdict and will reverse only when convinced
that the circuit court has abused its discretion infailing to grant anew trid.” McDowell v. State, 813 So.
2d 694, 699 (Miss. 2002). We are not convinced.

C. Sufficiency of the evidence
927.  Hndly, Bryant contends that he is entitled to a directed verdict on the charge of forcible sexua
intercourse due to the prosecution's failure to prove each element of the crime. Specifically, Bryant relies
on gautory language requiring the "joining of the sexud organs of amde and femae human being in which
the penis of the maleisinserted into the vagina of thefemae." Miss. Code Ann. 97-3-65(5) (Rev. 2000).
Bryant then attempts to cast doubt on the factua circumstances satisfying the statutory requirement.
128. Inreviewing atrid court's denid of a defendant's request for directed verdict, we consider al
evidencein alight favoradle to the State, discarding dl evidence favoring the defendant. Taylor v. State,
656 So. 2d 104, 107 (Miss. 1995). We may reverse only if, after such a review, we find that no
reasonable, hypothetica juror would find guilt. Tait v. State, 669 So. 2d 85, 88 (Miss. 1996).
929. L.B. condgently stated to authorities, to her tregting physician, and in her tesimony at trid that
Bryant penetrated her. Bryant, in his confession, admitted to rape. The evidence proving Bryant'sguilt was
overwhelming. The motion for adirected verdict was properly denied.
130. THE JUDGMENT OF THE CIRCUIT COURT OF LAMAR COUNTY OF
CONVICTION OF COUNT | BURGLARY AND SENTENCE OF TWENTY-FIVE YEARS,
COUNT Il FORCIBLE SEXUAL INTERCOURSE AND SENTENCE OF FORTY-FIVE
YEARS; AND COUNT Il SEXUAL BATTERY AND SENTENCE OF THIRTY YEARS ALL
INTHECUSTODY OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONSISHEREBY
AFFIRMED WITH SENTENCESTO RUNCONSECUTIVELY WITHOUT POSSIBILITY OF

PAROLE. COSTSARE ASSESSED TO LAMAR COUNTY.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS, AND
CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



